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(2) The company must file six paper 
copies of the following: 

(i) The proposal; 
(ii) An explanation of why the com-

pany believes that it may exclude the 
proposal, which should, if possible, 
refer to the most recent applicable au-
thority, such as prior Division letters 
issued under the rule; and 

(iii) A supporting opinion of counsel 
when such reasons are based on mat-
ters of state or foreign law. 

(k) Question 11: May I submit my own 
statement to the Commission respond-
ing to the company’s arguments? 

Yes, you may submit a response, but 
it is not required. You should try to 
submit any response to us, with a copy 
to the company, as soon as possible 
after the company makes its submis-
sion. This way, the Commission staff 
will have time to consider fully your 
submission before it issues its re-
sponse. You should submit six paper 
copies of your response. 

(l) Question 12: If the company in-
cludes my shareholder proposal in its 
proxy materials, what information 
about me must it include along with 
the proposal itself? 

(1) The company’s proxy statement 
must include your name and address, 
as well as the number of the company’s 
voting securities that you hold. How-
ever, instead of providing that informa-
tion, the company may instead include 
a statement that it will provide the in-
formation to shareholders promptly 
upon receiving an oral or written re-
quest. 

(2) The company is not responsible 
for the contents of your proposal or 
supporting statement. 

(m) Question 13: What can I do if the 
company includes in its proxy state-
ment reasons why it believes share-
holders should not vote in favor of my 
proposal, and I disagree with some of 
its statements? 

(1) The company may elect to include 
in its proxy statement reasons why it 
believes shareholders should vote 
against your proposal. The company is 
allowed to make arguments reflecting 
its own point of view, just as you may 
express your own point of view in your 
proposal’s supporting statement. 

(2) However, if you believe that the 
company’s opposition to your proposal 

contains materially false or misleading 
statements that may violate our anti-
fraud rule, § 240.14a–9, you should 
promptly send to the Commission staff 
and the company a letter explaining 
the reasons for your view, along with a 
copy of the company’s statements op-
posing your proposal. To the extent 
possible, your letter should include 
specific factual information dem-
onstrating the inaccuracy of the com-
pany’s claims. Time permitting, you 
may wish to try to work out your dif-
ferences with the company by yourself 
before contacting the Commission 
staff. 

(3) We require the company to send 
you a copy of its statements opposing 
your proposal before it mails its proxy 
materials, so that you may bring to 
our attention any materially false or 
misleading statements, under the fol-
lowing timeframes: 

(i) If our no-action response requires 
that you make revisions to your pro-
posal or supporting statement as a con-
dition to requiring the company to in-
clude it in its proxy materials, then 
the company must provide you with a 
copy of its opposition statements no 
later than 5 calendar days after the 
company receives a copy of your re-
vised proposal; or 

(ii) In all other cases, the company 
must provide you with a copy of its op-
position statements no later than 30 
calendar days before its files definitive 
copies of its proxy statement and form 
of proxy under § 240.14a–6. 

[63 FR 29119, May 28, 1998; 63 FR 50622, 50623, 
Sept. 22, 1998]

§ 240.14a–9 False or misleading state-
ments. 

(a) No solicitation subject to this 
regulation shall be made by means of 
any proxy statement, form of proxy, 
notice of meeting or other communica-
tion, written or oral, containing any 
statement which, at the time and in 
the light of the circumstances under 
which it is made, is false or misleading 
with respect to any material fact, or 
which omits to state any material fact 
necessary in order to make the state-
ments therein not false or misleading 
or necessary to correct any statement 
in any earlier communication with re-
spect to the solicitation of a proxy for 
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the same meeting or subject matter 
which has become false or misleading. 

(b) The fact that a proxy statement, 
form of proxy or other soliciting mate-
rial has been filed with or examined by 
the Commission shall not be deemed a 
finding by the Commission that such 
material is accurate or complete or not 
false or misleading, or that the Com-
mission has passed upon the merits of 
or approved any statement contained 
therein or any matter to be acted upon 
by security holders. No representation 
contrary to the foregoing shall be 
made.

NOTE: The following are some examples of 
what, depending upon particular facts and 
circumstances, may be misleading within 
the meaning of this section. 

(a) Predictions as to specific future market 
values. 

(b) Material which directly or indirectly 
impugns character, integrity or personal rep-
utation, or directly or indirectly makes 
charges concerning improper, illegal or im-
moral conduct or associations, without fac-
tual foundation. 

(c) Failure to so identify a proxy state-
ment, form of proxy and other soliciting ma-
terial as to clearly distinguish it from the 
soliciting material of any other person or 
persons soliciting for the same meeting or 
subject matter. 

(d) Claims made prior to a meeting regard-
ing the results of a solicitation.

(Secs. 19(a), 3(b), 23(a)(1), 20, 319(a), 48 Stat. 
85, 882, 901; sec. 209, 48 Stat. 908; 49 Stat. 833; 
sec. 203(a), 49 Stat. 704; sec. 8, 49 Stat. 1379; 53 
Stat. 1173; secs. 3, 18, 89 Stat. 97, 155; sec. 
308(a)(2), 90 Stat. 57; 15 U.S.C. 77s(a), 78c(b), 
78w(a)(1), 79t, 77sss(a)) 

[31 FR 212, Jan. 7, 1966, as amended at 41 FR 
19933, May 14, 1976; 44 FR 38815, July 2, 1979; 
44 FR 68456, Nov. 29, 1979]

§ 240.14a–10 Prohibition of certain so-
licitations. 

No person making a solicitation 
which is subject to §§ 240.14a–1 to 
240.14a–10 shall solicit: 

(a) Any undated or postdated proxy; 
or 

(b) Any proxy which provides that it 
shall be deemed to be dated as of any 
date subsequent to the date on which it 
is signed by the security holder. 

[17 FR 11434, Dec. 18, 1952]

§ 240.14a–11 [Reserved]

§ 240.14a–12 Solicitation before fur-
nishing a proxy statement. 

(a) Notwithstanding the provisions of 
§ 240.14a–3(a), a solicitation may be 
made before furnishing security hold-
ers with a proxy statement meeting 
the requirements of § 240.14a–3(a) if: 

(1) Each written communication in-
cludes: 

(i) The identity of the participants in 
the solicitation (as defined in Instruc-
tion 3 to Item 4 of Schedule 14A 
(§ 240.14a–101)) and a description of their 
direct or indirect interests, by security 
holdings or otherwise, or a prominent 
legend in clear, plain language advising 
security holders where they can obtain 
that information; and 

(ii) A prominent legend in clear, 
plain language advising security hold-
ers to read the proxy statement when 
it is available because it contains im-
portant information. The legend also 
must explain to investors that they 
can get the proxy statement, and any 
other relevant documents, for free at 
the Commission’s web site and describe 
which documents are available free 
from the participants; and 

(2) A definitive proxy statement 
meeting the requirements of § 240.14a–
3(a) is sent or given to security holders 
solicited in reliance on this section be-
fore or at the same time as the forms 
of proxy, consent or authorization are 
furnished to or requested from security 
holders. 

(b) Any soliciting material published, 
sent or given to security holders in ac-
cordance with paragraph (a) of this sec-
tion must be filed with the Commission 
no later than the date the material is 
first published, sent or given to secu-
rity holders. Three copies of the mate-
rial must at the same time be filed 
with, or mailed for filing to, each na-
tional securities exchange upon which 
any class of securities of the registrant 
is listed and registered. The soliciting 
material must include a cover page in 
the form set forth in Schedule 14A 
(§ 240.14a–101) and the appropriate box 
on the cover page must be marked. So-
liciting material in connection with a 
registered offering is required to be 
filed only under § 230.424 or § 230.425 of 
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